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QUESTION 1 [30 Marks] 


Fantastic Manufacturing Ltd (‘Fantastic’) is a medium-sized ASX listed entity with 
approximately 100,000 shareholders. The board of Fantastic consists of Alex (CEO), Mark 
(Chairman), Amy (CFO) and two non-executive independent directors, Mei Ling and Anwar. 
The company secretary and general counsel is Steven, who is in charge of legal compliance. 


Fantastic has several major clients including Acme (a large international industrial firm), 
which accounts for approximately 30% of its revenues and has been a long-time client. The 
credit crunch from the past 18 months has caused problems for many of Fantastic's clients 
including Acme, which has resulted in reduced or cancelled orders. This put significant 
pressure on the company’s cash flows, and management was looking for alternative sources 
of working capital. Unfortunately, all of the company’s assets were already secured by a 
circulating security to the bank, and the bank has refused a request to extend the company’s 
overdraft. 


By early September 2017, the company’s financial position deteriorated, due to the collapse 
of its major client, Acme, into liquidation. The collapse of Acme put further pressure on the 
company’s cash flows and the company had to manage its creditors (including suppliers and 
lessors) by delaying repayment for as long as possible, in most cases until the creditors 
threatened legal action. As a result, many of its suppliers changed their payment terms from 
30 days credit to cash on delivery (COD). 


The company continued trading until 1 December 2018, when the ATO lodged a director 
penalty notice on the company’s board of directors for failure to pay the company’s taxes 
(which means the directors may be personally liable for the company’s tax obligations). 


Advise on the following; 


1. Is the company insolvent at any particular time? 
2. What liability could the directors’ face, if the company were insolvent? 
3. Would the company secretary also face this potential liability? 
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QUESTION 2 [30 Marks] 


Mr Bob Carr is a member of the M&M Company. He is upset with the M&M Company 
because it is refusing to take action against Ms Sue Gillard, a director of the M&M Company, 
who has been discovered improperly taking money from the company. He wants the 
company to sue Ms Sue Gillard and try to get back all the funds that she took. The company 
is refusing to do this. 


Discuss the legal options (with adequate support of the case law and statutory 
provisions) Mr Bob Carr can take in this situation. 


QUESTION 3 [30 Marks] 


Flywell Ltd is the owner of an Australian domestic airline. To revamp its fleet of aircraft and 
purchase extra planes, the board of directors of Flywell Ltd has decided to collect share 
capital from the public. Flywell Ltd has issued and lodged a prospectus with ASIC. The 
prospectus contains a totally unrealistic profit forecast made by the directors and supported 
by a quote from an independent industry expert. Flywell Ltd’s expansion was a disaster 
because market demand for domestic travel slumped unexpectedly soon after the 
prospectus timeframes closed. 


The investors have commenced legal action on the basis that the profit forecast statements 
in the prospectus were misleading or deceptive. 


Assuming this to be the case, advise (1) Flywell Ltd, (2) its directors and (3) investors 
on their respective rights and liabilities. 
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